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ITOCTAHOBJIEHUE
Ne KI'-A40/6012-10

r. MockBa

«24» nrons 2010 T. Jleno Ne A40-19854/09-52-230

PesomroruBHAasA yacTe noctanoBieHUsa 00bsaBiieHa «17» urons 2010 roxa.

[TosHBIA TEKCT ITOCTAHOBIIEHUS U3T0TOBIIEH «24» nroHa 2010 roxa.

denepanbHbI apOUTPAKHBINA CyT MOCKOBCKOTO OKpyra

B COCTaBe:

npejacenaTenbeTByronero-cyapu CtpensHukosa A .

cyaeit lenucoroit H./I., Hyxunosa C.T'.

IIPU Yy4acTUU B 3aCE/laHUU:

ot OO0 «Koncantunrosas kommnanus «HezaBucumbie nupekropa» - Kanumena
B.U., noBepennocts 6/HOMepa ot 30.12.2009 rona;

ot OAO «MPCK Ilentpa» - HoBukoa O.A., noBepeHHocTh Ne68 ot 26.02.2001 roxa;
OT 3aMHTEPECOBAHHOTO JINIIA — HESIBKA, U3BEILIECHO,

paccmotpeB 17.06.2010 roga B cyieOHOM 3aceTaHIU KacCAllMOHHYIO JKallo0y
OAO «MPCK Ilentpa»

Ha omnpezenenue ot 29 mapra 2010 roga

ApOutpaxHoro cyaa r. MOCKBBI,

npuHsToe cynbeit ['puropreBeim A.H.

o 3asBieHno OO0 «KoHcantunrosas komnanus «HesaBucumble AUpEKTOpa»

k OAO «MPCK Ilentpa» 0 3aMeHE CTOPOHBI B CHOpE €€ MPOLECCyaTbHbIM
IIPABONPEEMHUKOM M O BBIJA4€ MCIOJIHUTEIBHOIO JUCTAa HAa NPUHYIAUTEIBHOE

HCIIOJIHCHUC PCIICHUA TpeTCI;'ICKOFO cyaa,



YCTAHOBWJIL:

OO0mecTBO ¢  OrpaHMYEHHON  OTBETCTBEHHOCThIO  «KoOHcanTHHroBas
komnanusi «He3aBucumblie nupekTopa» oOpaTUIOCh B apOUTPaKHBIM CyI C
3asiBiieHneM oT 26.02.2009 roga o 3ameHe OTKPBHITOro aKIMOHEPHOTO OOIIECTBA
«OT'K-5» B pemenun Tpeteiickoro cyna npu @onupe «I[I9TOK» ot 30.12.2008
rojia ero mpaBomnpeeMHUKOM — OOIIECTBOM C OTpPaHUYEHHONW OTBETCTBEHHOCTHIO
«Koncantunrosas komnanusi «He3aBucumble TUPEKTOpa» B YaCTH B3BICKAHUS C
OtkpeiToro akmuonepHoro obmecrBa «MPCK  IlenTpa» mnpoueHTOB 3a
MOJIb30BAHUE YYXKUMU JICHEKHBIMH CpeicTBamMu B pazmepe 11.724 .439, 51 py6.
Y BblJ]a4€ UCIOJHUTEIBHOIO JIUCTA JUIsl TPUHYAUTEIHHOTO UCIIOJIHEHUS PEICHUS
Tpereiickoro cyma npu Pouge «II3TIK» or 30.12.2008 roma B wyactu
B3bicKaHus ¢ OAO «MPCK lleHTpa» NpOLEHTOB 3a IOJIB30BAHHUE YYKUMH
JICHEe)KHBIMU cpenicTBaMu B pasmepe 11.724. 439, 51 pyO.

Omnpenenennem Apoburtpaxsoro cyna r. Mockssl oT 23 anpens 2009 rona B
yIOBJIETBOPEHUH 3asBICHHBIX TpeOOBaHMIA ObLIIO OTKa3aHo (T. 1, j.a. 147-148).

[ToctanoBnennem @enepanbHOrO0 apOUTpaXKHOTO cyaa MOCKOBCKOTO
okpyra ot 02 wurons 2009 roga ykazaHHOe ompesneneHue ObLTO OCTaBiIeHO 0e3
U3MEHeHuH (T. 2, 1.1. 46-49).

[TocranoBnenuem  Ilpesumuyma  Beicmiero — ApOutpaxHoro  cyna
Poccuiickoit  ®epepanmun ot 10 wHosOpst 2009 roma 3a Ne 10264/09
BBIIIICYKA3aHHBIE CY/leOHbIE aKThl OBLIM OTMEHEHBI U JIeJIO OBLIO HAMpaBJICHO B
CyJI IEPBO¥ MHCTAHIIMKM HA HOBOE pacCMOTpeHue (T. 2, .. 63-71).

[Ipu HOBOM paccMOTpEHUU OfpeeeHueM ApOUTPakHOTO cyaa T. MOCKBBI
or 29 wmapra 2010 roma 3asBienue OOO «KoHcanTUHTOBas KOMIIAHUS
«He3zaBucuMble TUPEKTOpa» O 3aMEHE CTOPOHbI B CIIOpE MPOIECCyalbHbIM
MPaBOMPEEMHUKOM U O BbIJIau€ HCIIOJHUTEIBLHOTO JIMCTa Ha MPUHYAUTEIBHOE
peleHus TPETEUCKOro cyna npu HekomMmepdeckoun opranusanuu Ponp «IIpaso
u skoHomuka TOK» ot 30.12.2008 roma 6p110 ymoBiaetBopeHo. OAO «OI'K-5»
o010 3ameHeHo ero mnpaBonpeeMHUKOM OOO «KoHcanTuHroBass KOMIaHUs
«HeszaBucumble aupekropa» B yacTu B3bickaHus ¢ OAO «MPCK Ilentpa»
IPOIICHTOB 3a MOJb30BAHNE YY)KUMHU JICHE)KHBIMU CpeJiIcCTBaMH B pa3mepe 11.724

439, 51 py0. 1 ObLI BbIAH MCIIOJHUATENBHBIHN TUCT (T. 3, 1.1. 22-23).
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B xaccammonnoit xamooe OAO «MPCK IlenTtpa» NpOCUT OTMEHHUTH
BBIIIEYKAa3aHHOE ONpEJIEICHNE, oJIarasi, 4YTo BBIBOJbI Cy/la HE COOTBETCTBYIOT
(dakTHUecKUM OOCTOSTENBCTBAM Jefla, YTO CYJOM HE B MOJHOW Mepe Obuin
UCCJEAOBaHbl M, MO MX MHEHHUIO, HE TOJYYWJId COOTBETCTBYIOLIYIO OLIEHKY
UMEIOIIMECs B JIeJie JI0KA3aTeNbCTBA, a TAKXKE CChUIAIOTCS HAa HapYIICHHE CYIOM
HOPM MaTepHaIbHOIO U MPOLIECCYATBLHOTO MpaBa.

B cynebHom 3acemaHuM  NpEACTAaBUTENb  3asBUTENS  HOJAEPIKAl
KacCallMOHHYIO kano0y Mo U3JI0KEHHBIM B HEH oBoJiaM, a nipeacraButesis OO0
«Koncantunrosass kommanust «He3zaBucumble gupekTopa», Kak U B
IPEJICTaBIEHHOM OT3bIBE, BO3pa)kaj IMPOTHUB YIOBJIETBOPEHMSI KacCallMOHHOMN
KOOI, CUMTAsE 00KaTyeMbIH CyJeOHBIN aKT 3aKOHHBIM U 000CHOBaHHBIM.

Haanexxame u3BenieHHOe 0 BpeMeHU U MecTe cyaednoro 3aceganus OAO
«OT'K-5» cBoero npeacTaBuTelNs B KacCallMOHHYIO MHCTAHIUIO HE HAIMPaBWIIO, B
CBSA3M C 4YeM cyneOHOM Koiulerueil OblJI0 MPHUHATO pElIeHHE O PAacCMOTPEHHU
HACTOSIIIIEN Kal00bl [0 CYIIECTBY B €0 OTCYTCTBHE.

OOcyauB  1OBOJBI  KAacCallMOHHOW  KaJlOOBI, 3aciylmiaB  OOBSICHECHHS
SIBUBIIMXCS MPEJACTAaBUTENIEH CTOPOH, MPOBEPUB B MOpsiJKe CT.CT. 284, 286, 287
AIIK P® npaBwIbHOCTh MNPHUMEHEHUS CYAOM II€pBOM HHCTAHIMU HOPM
MaTepHaIbHOTO U MPOLECCYalIbHOTO IMpaBa, a TaKKE€ COOTBETCTBUE BBHIBOJOB B
YKa3aHHOM aKT€ YCTAHOBJICHHBIM MO Iy (PaKTHUECKUM OOCTOSTEIHCTBAM H
UMEIOIIMMCSL B JI€JIE J10KAa3aTelbCTBaM, KacCallMOHHAs WHCTaHUUS MpPHILIA K
BBIBO/IY, UTO KacCal[MOHHAs jkajo0a He MOJJICKUT YIOBIETBOPEHUIO B CBSI3H CO
CJIETYIOIIIHUM.

Tak, xkak OBUIO TPABWIBHO YCTAHOBJIEHO CYAOM TMEPBON WHCTAHINH H
cieayeT U3 MaTepuasoB Jiejia, CTOPOHBI HE UCKIIOUMIN npuMeHeHue cT. 384 'K
P® u nepenanu Bce mpaBa TpedoBanus k OAO «MPCK Llentpay 1o B3bICKaHUIO
MIPOIICHTOB 3a MOJb30BAHUE UYKUMU JIEHEKHBIMU CPEJCTBAMH, HAUUCIAEMBIX B
CBA3M C IPOCPOYKOM MO YIUIaTe€ 3aJ0HKEHHOCTH IO JOTrOBOPY HA IOCTaBKY
ANEKTpOdHEepruu, B moidHOM oOveme (m. 1.2 JloroBopa). Cym mnpaBUIIBHO
YCTaHOBUJI, UTO MEPEXO/1 MpaBa MPOUCXOAUT C MOMEHTA MOANMUCAHUS CTOPOHAMHU
aKTa MnpueMa-nepenayd JAOKYMEHTOB, IMOATBEPKIAIOUIMX YCTylMaeMmble IpaBa

TpeboBanus (n. 1.3 morosopa). Ilynkrom 6.2 JloroBopa ycTyNKH HpaB CTOPOHBI
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IpeyCMOTpPENId, YTO HACTOSUIMI JOrOBOpP BCTYMAeT B CHIIY TOJBKO B Cllydae
npuHsaTus Tpererickum cynqom npu Ponpe «II9TIK» pemenus o6 orkaze B
ynoBieTBopeHuu nckoBbix TpeboBannii OAO «MPCK Ilentpa» k OAO «OI'K-
5» 0 KOHKPETHOMY JIeJTy O B3bICKAHUM CYMMBbI HEOCHOBATEIHHOI'O O0OTaICHHS
U TIPOLIEHTOB 3a IIOJIb30BAHHE YYKUMH JICHEKHBIMH CpPEJICTBAMH CO JIHS
BCTYIUICHHUS B 3aKOHHYIO CHJIYy YKAa3aHHOTO pEIIEHHUs TPETEHCKoro cyiaa u
NCUCTBYET M0 TMOJHOTO HWCIOJHEHUS CTOPOHAMH CBOHMX O0s3aTeNbCTB B
COOTBETCTBHM € HAcTOAIMM JoroBopoM. CyI NpaBWIBHO YCTaHOBUJ, YTO
pemenue ot 30.12.2008 mo aemy Ne 77/2008-160 06 oTka3ze B ya0OBICTBOPECHUH
uckoBbix TpeboBanuit OAO «MPCK Llentpa» k OAO «OI'K-5» o B3bIcKaHUU
CYMMBI HEOCHOBATEJIBHOTO OOOTAIIEHUSI U MPOIICHTOB 3a MOJB30BAHUE UYKHUMH
JeHEeXHbIMU cpeacTBamMu B cymme 47.116.079, 77 py6. ObUI0O HPUHSATO
TPETEUCKUM CYJOM M BCTYNUJIO B 3akoHHYIO cuity 30.12.2008 roma, u 3TUM ke
pelieHrneM TpeTerncKkoro cyaa Obul yaoBaeTBOpeH BcTpeunbiii uck OAO «OI'K-
5» o B3pickanuu ¢ OAO «MPCK Ilentpa» 11.724.439, 51 py6. npoueHToB 3a
NOJIb30BaHMUE YYKHUMH JIEHEKHBIMU cpeacTBaMu. CTOPOHBI IOTOBOpa 00 YCTYIKe
OMpEJeNIUIN, YTO TpaBa MEPEeXOJIT B MOMEHT TOJNUCAHUS aKTa IpueMa-
nepeaadyd JI0KyMEHTOB, Koropoe cocrosmiocs 23.01.2009. CnenoBatenbHo,
MMEHHO B 3TOT J€Hb LEACHT BBIOBLI, & 00IECTBO BCTYIHIIO B COOTBETCTBYIOILIKE
MIPaBOOTHOIICHUsI KaK IpaBONpeeMHUK. JlaHHOE COOBITHE MPOM3OILIO IOCIIE
BBIHECEHHS] TpeTerckuM cyaom pemeHus oT 30.12.2008 mo cmnopy Mexay
«UENEHTOM» U  «JIO0JDKHUKOM», TMO3TOMY Y «UEeAeHTa» U  oOulecTBa
OTCYTCTBOBAJIM OCHOBaHHMSI TpeOOBaTh MPOLECCYAIbHOIO IIPABONPEEMCTBA B
nporecce TpeTeiickoro pasouparenbctBa. CormacHo cr. 48 AIIK PO,
IPaBOIPEEMCTBO BO3MOXKHO Ha JIt000H cTa iy apOUTpa)KHOTO IpoLecca, TO €CTh
0e3 u3bATHS JUIsl CYAONPOU3BOACTBA MO OTACIBHBIM KaTeropusm jaen. B cuny
cT.cT. 44, 45 ®enepanpHoro 3akoHa ot 24.07.2002 Ne 102-®P3 «O Tperenckux
cynax B Poccuiickonn @enepauun», pEUICHUE TPETEUCKOIO CyAAd IOIJIEKHUT
UCTIOJHEHHIO TOOPOBOJIBHO, @ €CJIM OHO B TAaKOM IOPSJIKE HE ObLIO HMCIOJIHEHO,
TO €ro MPUHYIUTEIbHOE WCIIOJIHEHHE OCYILIECTBISETCS Ha OCHOBE BBIJAHHOIO
KOMIIETEHTHBIM CY/IOM HCHOJHUTENBHOrO JUCTa. [IpUHYIUTENbHOE UCIIOIIHEHHE

COOCTBEHHBIX PEIICHHH K KOMIIETEHLMU TPETEHCKOro Cyla HE OTHECEHO, a
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IOTOMY TPETEHCKHUI CyJ HE MOXET PaccCMaTpUBaTh BOIPOCHI O MPABOIIPEEMCTBE
Ha CTaJAUM TPUHYIUTEIBHOTO HCIOIHEHUS] MPUHATOIO UM pelleHus. B
cootBeTcTBUH cO cT. 239 AIIK P®, apOutpakublii Cya MOXET OTKa3aThb B
BbIJIaU€ MCIOJHUTEIBHOIO JIUCTa B ClIydasX, €CIM CTOpPOHA TPETEHCKOro
pa3bupaTenbCTBa, MPOTUB KOTOPOM MPHUHATO pELIEHHE TpeTeicKoro cyna,
MpPEeACTaBUT  JI0OKa3aTelbcTBA  TOTO,  4YTO:  TPETEHCKOE  COIVIalleHue
HEJCWCTBUTEIBHO TI0 OCHOBAHMSIM, MPEIYCMOTPEHHBIM (peiepaTbHbIM 3aKOHOM;
CTOpOHa He OblIa JOJKHBIM 00pa3oM yBeJOMIJIEHAa 00 M30paHWM TPETEHCKUX
cydell wmnm o TpeTeiickoM pa30upaTenbCTBE; pELIeHHe TPeTeiHcKoro cyaa
OPUHATO TIO0 CHOPY, HE MPEAYCMOTPEHHOMY TPETEUCKUM COTJIAllIEeHUEM WM He
NOMAIAIOIIEMY TIOJ1 €T0 YCIOBUS, TM00 COAECPKUT IMOCTAHOBJIEHHUS 110 BOIIPOCAM,
BXOJIALIUM 3a IPEAEIIbl TPETEHCKOI0 COTJaIIeHNs; COCTAaB TPETEMCKOro cyaa Win
npolenypa TPETeHCKOTro pa3duparenbCcTBa HE COOTBETCTBOBAJIM COIVIAIICHHUIO
CTOpPOH WU (eiepalbHOMY 3aKOHY; PEIlIEHUE €lle HE CTaJI0 00S3aTeIbHbIM IS
CTOPOH TPETEHUCKOTO pa3duparenscTBa WM OBUIO OTMEHEHO JHO0 ero
UCTIOJHEHHE OBLI0 MPUOCTAHOBJIEHO apOMTPAaKHBIM CYIOM WJIM MHBIM CYJIOM B
P®. ApOutpaxHblii Cyl OTKa3bIBae€T B BbJau€ HCIOJIHMUTEIBHOIO JIUCTA Ha
NPUHYAUTENHOE HCIOJIHEHHWE PEIICHUs] TPETEHCKOro cyna, eclid YCTaHOBWT,
YTO: CIOp, PACCMOTPEHHBIN TPETEHCKUM CYIOM, HE MOXET ObITh MPEIMETOM
TPETEHCKOTro pa3dupaTensCcTBa B COOTBETCTBUH C (heepalbHBIM 3aKOHOM;
pelIeHHe TPETEMCKOro Cyda HapyllaeT OCHOBOIIOJIATAIOIUE  IPHUHIMIIBI
poccuiickoro npaBa. Ha MOMEHT 3akiroueHust Joropopa 00 yCTynke TpeTeHCKUM
cynoM paccmatpuBanoch aeno No77/20088-160 mo uCKy JODKHUKA K IHEACHTY O
B3BICKAHUM HEOCHOBATEIHHOTIO OOOTAIIEHUs, B 3TOM K€ JIeJie paccMaTpHBAJICS
BCTPEYHBIN MCK LIEIEHTA K JOJKHUKY O B3BICKAHHMM IIPOLIEHTOB 32 NOJIb30BAHME
Yy)KMMH JCHEKHBIMU CPEACTBAMHU. 3asIBJICHUE YKA3aHHBIMM JIMIIAMU BCTPEUYHBIX
TpeOOBaHUN MPH OTCYTCTBHUHM BO3PAKEHUH NMPOTHB KOMIIETEHLIMH TPETEHCKOTO
CyJa  CBHUJETENbCTBYET O  3aKIIOUYEHUH  TPETEHCKOro  COTJIAIICHHMS
KOHKJIIOJICHTHBIMH JIEHCTBUSMM.
YyuThIBas M3JI0)KEHHOE, KAaCCAllMOHHAs MHCTAHIUS CUMTAET O0XKaiyemoe
orpejielieHne 3aKOHHBIM M 000CHOBaHHBIM, a kanoly obmectBa OAO «MPCK

entpa» - He MojIeXKAIIEeH YIOBICTBOPEHUIO.
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A TO3TOMY, PYKOBOACTBYSCH  CT.CT. 284-289  ApOurtpaxHoro

npoueccyanbHoro kojaekca Poccuiickont @enepanuu, cyq

ITOCTAHOBIJI:

Omnpeneneane ApoutpaxHoro cyaa r. Mockssl oT 29 mapra 2010 roga mo

neny NeA40-19854/09-52-230 ocrtaButh 0€3 HM3MEHEHHs, a KacCAlMOHHYIO

xano0y OAO «MPCK Llentpa» - 06e3 y10BI€TBOPEHUS.

[IpencenarenbCTBYHOIUKA-CYIbS A.N. CtpenbHUKOB

Cynpu: H.JI. JlenucoBa

C.I'. HyxxHoB



